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STATEMENT OF THE CASE.

It appears from the record that the steamship •' Hay-

tian Republic" was, on the 28th day of May, 1893,

seized by the Collector of Customs for the collection dis-

trict of Puget Sound, at the port of Seattle, in the State

of Washington, as being forfeited to the United States,

by reason of a series of acts committed, between Sep-

tember 28th, 1892, and May 28th, 1893, ^'"^ alleged viola-
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tion of an Act of Congress relating to Chinese immigrra-

tion and of certain provisions of the Revised Statutes.

Thereafter, on the 7th day of June, 1893, a libel of

information was filed by the United States District At-

torney for the District of Washinorton. praying the pro-

cess of the Court " to the end that for the causes afore-

" said, and all other causes, the said vessel, '=*' * * '^

'• may be decreed to be condemned and to be and remain

'' forfeited to the United States accordingly." (p. 126.)

The vessel was thereafter, on the same day, duly

claimed by her master. The claimant also filed a petition

asking the Court to appoint appraisers, and upon such

appraisement that the claimant be authorized to give a

bond for value, and have an order for the release of the

vessel.

The Court granted said petition, and appointed ap-

praisers, who, after due proceedings had, fixed the value

of said vessel at fifteen thousand dollars.

Immediately thereafter, the United States Attorney

appealed from said appraisement, and on the 9th day of

June, the Court, having heard the evidence and the argu-

ment of the advocates of the respective parties, denied

said appeal. (Record, p. 148.)

The claimant then executed a bond for vahte in the

sum of $30,000, which bond was duly approved by the

Court as being "' in accordance with the law and the re-

port of the appraisers" (p. 147), and thereupon entered

an order for the release of said vessel, and the delivery

thereof to the claimant. That cause is now pending.

Upon her release, the vessel went upon her business,

and on the 3rd day of July, 1893, being at the port of
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Portland, State ot Oregon, t'ne Collector of Customs of

that port again seized her as forfeited to the Government.

On the 6th day of July, the United States Attorney

at Portland filed a libel of information, which was, on the

14th day of July, supplemented by another, praying, for

the causes therein alleged " and others appcaj^ing'^' for a

decree of forfeiture by reason of certain acts alleged to

have been committed at a time precedi7i^ the former

seizure, to wit, between the 28th day of July, 1892, and

the 22d day of February, 1893, in violation of an Act ot

Congress relating to Chinese immigration and of certain

provisions of the Revised Statutes.

The libel also alleges certain liens to have arisen during

that time by reason of some of those acts.

It also sets up causes of forfeiture for acts done subse-

quently to her release on bond in Washington.

x\s to these subsequent acts, issue was joined and the

parties went to trial. The Court found the facts against

the Government in regard to these acts, and we do not

understand that they are any longer in issue.

The appellee herein, having duly filed its claim, there-

after filed exceptions to all the counts relating to acts

preceding the seizure of the vessel at Seattle, and set up

the proceeeings had at that port. Said exceptions were

sustained and the counts dismissed.

A final decree having been entered for claimants, this

appeal is taken, and the question presented to this Court

is whether, the said vessel having been seized as forfeited

to the United States and a bond for value given and

substituted for said vessel, the United States can seize
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her a second time, for acts covered by the first seizure^

and proceed thereunder to a second forfeiture.

The question here presented cannot be determined

by analogy with cases at common law, at equity, or

with criminal cases, as sought to be done in the brief

for appellant. The case is a proceeding in re7n in the

admiralty, to determine the question of forfeiture under

certain laws of the United States relating to the revenue,

navigation and trade, and, as such, is governed by rules

of law that are peculiar to that proceeding. (Gelston v.

Hoyt, 3 Wheat., 317, et seq.) What these rules are can

only be determined by consulting the decisions of the

Federal Courts.

The appellant has devoted the larger part of its brief

(pp. 35-43) to an argument aimed at the proposition,

(i) that generally "an action pending in one Federal

" Court (cannot) be plead in abatement of a subsequent

" action between the same parties for the same cause in

'' another Federal Court." (Brief, p. 38). And (2) that

even if that can be done the cause of the action in both

cases must be the same, which it is contended is not the

fact in the case at bar. (Brief, p. 39, bottom).

The argument upon these questions is concluded with

the statement

:

" We respectfully submit that neither at common law

" nor in equity would a plea in abatement, such as here

" presented, be sustained. Is the rule more lenient to

" the defendant in admiralty ? Certainly not. On the

" contrary, in cases such as this—cases of forfeiture, which

'* are quasi criminal, and where punishment for violation
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" of law is the end, and only end, sought, the plea of a

" former action pending is not, strictly speaking, main-

" tainable at all. The forfeiture provided by the United

" States Statute, for such violations of the revenue laws

" as are set out in these libels is analogous to the for-

'' feiture which followed the commission of a felony at

" common law."

We do not think the Supreme Court agrees with this

conclusion. See Gelston v. Hoyt, above.

Appellant has cited numerous authorities to these points,

but we do not deem it necessary to examine them, be-

cause as we shall hereafter show, the Government's posi-

tion upon this subject arises from a misconception of the

nature of the plea.

I.

The District Court of Oregon had no jurisdiction

in the case at bar.

In the discussion of this subject, the first question to

be determined is:

I . Mow is the jurisdiction acquired in a proceeding

in rem for a forfeiture^ and what is the nature and ex-

tent thereof ?

It has been the accepted law of this country, for nearly

one hundred years, that, in a case of forfeiture, a court

of admiralty can only obtain jurisdiction by virtue of a

good, subsisting executive seizure made zuithin the dis-

trict, or upon the high seas.

Keene v. U. S., 5 Cranch, 304, 310.

The Ann, 9 Cranch, 289, 291.
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The Silver Spring, i Sprague, 551.

The Octavia, i Gall, 488.

Benedicts Ad. (2 Ed.), §301-303.

The Fideliter, i Sawy,, 153, and cases cited.

The Frank Sylvia, U. S. Cir, Ct., 9th Cir., North.

Dis. of Cal. Opinion filed Feb. 25, 1891.

Where the seizure is made within the district ''the

*' court ot the district in which the seizure is first made

" (without regard to the place where the forfeiture

" occurs), has exclusive original cognizance of it; and if

'' the property be carried into another district, the circuit

" court will remand the property to the district in which

*'
it was originally seized."

2 Parsons, Shipping and Ad.. 219.

This exclusive jurisdiction of the District Court of the

district in which the seizure is first made, is not alone

exclusive of the State Courts, as held in the case of Gel-

ston V. Hoyt, 3 Wheat., 315, but it is ^X-s^o exclusive of

every other District Court of the United States.

This point was decided by the U. S Circuit Court for

the second circuit as early as the year 1810, in the case

of the brig Little Ann, i Paine, C. C, 42., and, in the

course of the opinion, the Court used language in regard

to the justice of such a law, which we think not inappro-

priate, in view of the present proceeding. We therefore

take the liberty of quoting it

:

" This construction is not only the most obvious and

*' natural, but is in conformity with the spirit which ap-

" pears to pervade the whole judicial system of the

*' United States. It should therefore prevail, unless
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" controlled by other very explicit and unequivocal pro-

" visions of the judiciary act. It was certainly fit and

" desirable thus to limit the jurisdiction of the district

" Court, in order to prevent the oppression, expense, and

" delay, which would be inevitable, if the party seizins;-

'' were at liberty to carry the property to any part of the

" United States however remote, to which caprice, or a

" less pardonable motive might prompt him; and it is only

'' on the appellant's interpretation that this salutory end

" will not be defeated." (p. 42.)

The question was later, in the year 1S24, passed upon

by the Supreme Court in the case of The Merino, 9

Wheat., 402. In speaking of Section 9 of the Judiciary

Act, the Court said:

'' The section above recited, marks out, not only

' the general jurisdiction of the District Courts, but that

' of the several District Courts in relation to each other,

' in cases of seizures on waters of the United States,

' navigable from the sea, by vessels of a particular burthen

' If made within the waters of one district, the jurisdic-

' tioti attaches to the court of that district, and the

' stnt must be there prosecuted. The jurisdiction, in

' these cases, is given to the court of the district, not

' where the offense is committed, but where the seizure

' is made."

That this construction has been adhered to up to the

present day. is evidenced bv the language of the sections,

above cited, from the last edition of Benedict's Admiralty,

and the cases, also above cited, of The Fideliter and The

Frank Sylvia.

It is true the construction is based upon the peculiar
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languapfe of the ninth section of the Judiciary Act, but that

section ot the Judiciary Act has been re-enacted in the

several sections of the Revised Statutes relating to the

question, and the rule there announced still applies. The

Supreme Court, as late as 1885, in the case of the

United States z'. Mooney, 116 U. S., 105, where the

exclusive jurisdiction of the District Court was challenged,

said :

" For more than three-quarters of a century, under

''the ninth section of the act of 1789, the exclusive

'' jurisdiction of the District Courts, in suits for penalties

'' and forfeitures under the customs laws was unques-

" tioned."

And after citing- some cases in which it was held that

under that Act the Circuit Court had no jurisdiction, it

continues:

" These decisions have never been overruled, and the

" law has remained unchanged .^y.o.^'^l where jurisdiction

" of suits for penalties and forfeitures have been given to

" the Circuit Courts in special cases by statute."

And at the end of the opinion, p. 108, the Court con-

cludes, speaking of Section 9 ot the Act of 1789:

" The latter section, therefore, except as modified by
'' statutes conferring jurisdiction upon the Circuit Courts

" in special cases, still remains in force.''

Since, in none of these statutes, under which forfeiture

is claimed in the case at bar, is jurisdiction conferred upon

the Circuit Courts, this is not one of the '"special cases"

in which Section 9 is so modified, and that section, for

the purposes of this case, "' has remained unchanged' and

*' still remains in force."
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We submit, therefore, that there is ho doubt, and we

do not think appellants will attempt to controvert the

proposition, that in a proceeding in rem for a forfeiture,

the District Court of the district within which the

seizure is first made, has jurisdiction of the cause of for-

feiture exclusi^ie of every other District Court.

2. The next question is, what is it of zohich the par

-

ticular District Court obtains this exclusive jurisdic-

tion ?

Inasmuch as it is the seizure that confers the jurisdic-

tion, it must confer jurisdiction as to all acts covered

by it.

This question may be considered from two different

points of view, and both leading to the same conclusion.

If we adopt appellant's view, that each act of forfeiture is

an independent cause of action, yet, inasmuch as they had

all been committed before the seizure in Washington,

that seizure conferred exclusive jurisdiction upon the

District Court of that district to try the question of for-

feiture under all of those acts. It is no answer to this

proposition, that the seizure was not in fact made for any

of the acts relied upon in the case at bar, or that those

acts were, at the time of the seizure, unknown to the

Government, for the Supreme Court has said, in the case

of Wood V. The United States, i6 Peters, S. C, 359,

that :

" If a seizure has been actually made and is a continu-

^' ing seizure, it is no bar to proceedings thereunder that

*' the cause of forfeiture relied on is not the same upon

*' which the seizure was originally made. It is sufficient
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" for the United States that it adopts the seizure and

" now proceeds for a good cause of forfeiture, although

" utterly unknown to the original seizors."

This flows from the fact that the action is, as we shall

see hereafter, to esiabiish a title of forfeiture, and not to

convict oi any particular acts which are the mere evidence

of such title.

The acts of forfeiture, therefore, alleged in the case at

bar, are covered by the seizure at Seattle, and because

that seizure, which is the first seizure, covers those acts,

it confers upon the District Court of Washington the

exclusive jurisdiction to try the question of forfeiture

arisino- under them. The mere fact that the Government

may not choose to plead those acts in that case, does not

change either the fact of jurisdiction nor the nati4,re of

the jurisdiction conferred by the act of seizure. Exclu-

sive jurisdiction being conferred upon that court by the

act of seizure, if the Government desires to avail itself of

the acts of forfeiture herein allege' \, they were bound to

set them up by additional counts in the court having the

exclusive jurisdiction of the question of forfeiture. Their

right to set them up cannot be questioned.

The Marina Flora, ii Wheat., i, 38.

Sup. Ct. Ad. Rule 24.

Neither can their duty in this respect be questioned.

If the first seizure confers exclusive jurisdiction, then the

second seizure confers «^ jurisdiction, because the juris-

diction being exclusive there is nothing left to be con-

ferred.

3. The foregoing argument also covers the question
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as relates to the alleged liens on the vessel in the case at

bar, as well as to the alleged forfeiture, because Section

3088, R. S., conferring the right to proceed against the

vessel for the penalties, also provides that such. penalties

are to be recovered by seizure and proceedings against

her by libel. This section makes the seizure a pre-

requisite to the proceedings, in the case of the penalty,

the same as the other sections make the seizure a pre-

requisite to the proceedings for a forfeiture. It is, there-

lore, a case of seizure under the laws of the United States.

The jurisdiction, therefore, of the District Court of Wash-

ington is, in the case of these penalties, exclusive of the

District Court of Oregon, for the same reason that it is

exclusive of that jurisdiction in the case of seizure for for-

feiture.

The Tug May, 5 Bissell, 449.

Affirmed on Appeal, 6 Bissell, 243.

II.

There is another principle peculiar to the ques-

tion under consideration, which is equally fatal to

libelant's contention that the counts set up in the

case at bar are difTerent causes of action from those

set up in the case in Washington.

The action in rem for condemnation and forfeiture is

brought to determine the title of the thing seized. The

right to seize is founded u{Hin the fact that, preceding the

seizure, the title vested in the Government by reason of

some act of forfeiture; and the question to be decided is,

was the title in the Government, or in the claimant, at the

time of seizure?
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This fact was pointed out by the Supreme Court in the

case of Gelston v. Hoyt, where it became necessary for

the Court to draw the distinction between a proceed-

inor for a forfeiture in rem and a criminal suit, and the

Court said, in speaking of a case cited as authority:

" But assuming it to be good law in respect to criminal

" suits, it has nothing to do with proceedings in rem.

" Where property is seized and libeled as forfeited

" to the Government, the sole object of the suit is to

'^ ascertain whether the seizure be rightful, ana the forfeit-

" ure incurred or not."

The Court then proceeds to point out the legal effect

of this distinction, and uses the following language:

" The decree of the Court, in such case, acts upon the

' thing itself, and binds the interests of all the world,

' whether any party actually appears or not. If it is

' condemned, the title of the property is completely

' changed, and the new title acquired by the forfeiture

' travels with the thing in all its future progress. If, on

' the other hand, it is acquitted, the taint of forfeittire

' is completely removed^ and cannot be re-annexed to it.

' The original owner stands upon his title discharged of

' any tatent claims, with which the supposed torteiture

' may have previously infected it. A sentence of

' acquittal ifi rem does, therefore, ascertain a fact, as

' much as a sentence of condemnation; it ascertai7is a?id

'fixes the fact that the property is not liable to the as-

' serted claim of forfeiture. It should therefore be con-

' elusive upon all the world of the non-existence <?/ the

* TITLE OF FORFEITURE, for the Same reason that a sen-

' tence of condemnation is conclusive of the existence of
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'' the title of forfeiture. It would be straiio^e indeed, if,

'' when the forfeiture ex directo could not be enforced

*' against the thino-, but by an acquittal was completely

*' purged away, that indirectly the forfeiture niight be

" enforced through the seizing officer; and that he should

" be at hberty to assert a title for the government, which

" is judicially abandoned by, or conclusively established

" against, the government itself."

*' One argrment farther has been urged at the bar on

*' this point, which deserves notice. It is, that the sen-

*' tence of acquittal ought not to be conclusive upon the

" original defendants, because they were not parties to

'' that suit. This argument addresses itself equally to a

*' sentence of condemnation; and yet in such case the

" sentence would have been conclusive evidence in favor

" the defendants. Tlie reason, however, of this rule is

" to be found in the nature of proceedings hi rem. To
" such proceedings all persons having an interest or title

*' in the subject matter are, as we have already stated, in

" law, deemed parties; and the decree of the Court is

*' conclusive upon all interests and titles in controversy

'' before it. The title of forfeiture is necessarily in con-

" troversy in a suit to establish that forfeiture; and therc-

" fore all persons having a right or interest in estab-

" lishing it i^as the seizing officer has^ are, in legal con-

" templation, parties to the suit. It is a great mistake to

" consider the seizing officer as a mere stranger to the

" suit. He virtually identifies himself with the Govern-

" ment itself, whose agent he is, from the moment of the

" seizure up to the termination of the suit.'"

It thus appears that the question in controversy, in
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the case in the District of Washington, is the title of

forfeiture. The seizuie is made, because the title is

alleged to have vested in the Government by reason

of forfeiture. We have steii that it is immaterial for what

particular act of forfeiture the seizure was ostensibly

made. The seizure relates back to all acts of forfeiture

preceding it, and the question in controversy is, did the

title at any time preceding the seizure, pass to the Gov-

ernment so as to justify the seizure ? If it did pass by an

act of forfeiture, the vessel is condemned; if not, it is ac-

quitted. The different acts set up are but the evidences

of title, which the Government has to offer for the pur-

pose of establishing that title. No matter how many

evidences of that title it may have, the title can pass to it

bufe once. " The question in controversy," therefore,

" being the title of forfeiture/' if the Government does

not choose to bring forth all its evidence to establish that

title, it is as effectually concluded by the judgment which

establishes non-forfeiture, as if it had chosen to present

to the Court all of its evidence upon the subject. In the

language of the Supreme Court, by the acquittal '' the

" taint of forfeiture is completely removed, and cannot be

" re-annexed to it. Tlie original owner stands upon his

'' title discharged of any latent claims, with which the

" supposed forfeiture may have previously infected it."

It is " conclusive upon all the world of the non existence

'

' of the title of forfeiture. "
(p. 318.)

" The decree of the Court acts upon the thing in con-

" troversy, and settles the title of the property itself,

" the right of seizure, and the question of forfeiture."

iP- 3 1 3')
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It necessarily follows, from the foregoing propositions

laid down by Judge Story, that all acts of forfeiture pre-

ceding the seizure, are within the jurisdiction of the

Court; otherwise an acquittal would not completely re-

move the taint of forfeiture, or '' be conclusive upon all

" the world of the nonexistence of the title of forfeiture!'

But, as we have seen, that jurisdiction is exclusive^ and

hence the District Court of Oregon properly sustained

the exceptions.

This is practically the view taken of the subject by the

Court below, and the learned Judge rightly included the

alleged liens within the principle. Not only are they latent

claims covered by the seizure, but also, as the Court said,

the forfeiture "is a confiscation of the thing itself. It admits

" of no right remaining in the thing forfeited." This is

so. because by the forfeiture, the complete title passes to

the Government, and it is plain that there cannot, at the

same time, be a complete title in the Government and a

lien upon the thing in favor of the Government. The

lien is merged in that title, the same as the lien of a mort-

gage upon real estate is merged in the title in fee, if the

fee pass to the holder of the mortgage.

III.

The Counts upon the Chinese Immigration Act,

in the libel in the District Court of Oregon, do not

state a cause of action.

The above mentioned counts do not state a cause of

action, because it does not appear that the master has

been tried and convicted of the offenses therein alleged.

That the master must be thus tried and convicted.
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before the riorht of forfeiture accrues, we think conclu-

sively appears, from the language of the statute and the

construction placed, by the Supreme Coj.irt of the United

States, upon that language as it appears in other Acts

of Congress.

Section 2 of the Act (23 St. at L., 1 15) provides:

''That the master of any vessel who shall knowingly
•' bring within the United State:> on such vessel, and

" land, or attempt to land, or permit to be landed any
•' Chinese laborer, from any foreign port or place, shall

'" be deemed guilty of a misdemeanor, and^ on coii-

'^' viction thereof^ shall be punished by a fine of 7iot more

" than five hu7idred dollars for each and every such

'' Chinese laborer so brought^ and may also be imprisoned
*"' for a term 7iot exceeding one year."

Section 10 provides:

"That every vessel whose master shall knonringly violate

" any of the provistojis of this act, shall be deemed for-

"' feited to the United States, and shall be liable to seiz-

'^' ure and condemnation in any district of the United

^' States into which such vessel may enter, or in which
'^' she may be found.

"

It thus appears that the vessel will only be deemed

forfeited, in case her master shall knowingly violate any

of the provisions of this Act. He is charged with viola-

ting Section 2. Whether or not he be guilty of the mis-

demeanor therein charged, can. by the terms ot the Act,

only be ascertained by his indictment and conviction.

Until it be so ascertained, that iact cannot legally be

said to exist.

This law is almost identical with the Act to regulate



Stmr. Haytian Republic, etc. 17

the carriage of passengers on steamships and other ves-

sels, approved March 3rd, 1855 (10 St., 716) where it

•was provided that for certain violations of its provis-

ions the master '' shall be deemed guilty of a misde-

^' meanor, and, upon conviction thereof, before any circuit

'• or district court of the United States, shall, for

" each passenger taken on board beyond the limit

" aforesaid, or the space aforesaid, be fined the sum of

" fifty dollars, and may also be imprisoned, at the discre-

'' tion of the judge before whom the penalty shall be

^' recovered, not exceeding six months."

Section 15 (10 St., 720) provides:

" That the amount of the several penalties imposed by

*' the foregoing provisions regulating the carriage of

" passengers in merchant vessels, shall be liens on the

^' vessel or vessels violating those provisions, and such

*' vessel or vessels shall be libeled therefor in any

" circuit or district court of the United States, where

"" such vessel or vessels shall arrive."

In the construction of this statute, Judge Hoffman, in

the case of United States z'. The Ethan Allen, reported

in 3 American Law Review, 372, among other things,

said:

" It may be observed, however, that the only mode by
^' which the liability of the master to a fine, and the

-' amount of the fine, can be ascertained, is that prescribed

*' in the Act, namely, b}' indictment, conviction and sen-

"" tence.

" Until this liability has been thus judicially established,

" it cannot be said to legally exist; and certainl}'' the

" court cannot, in a civil action against the vessel, de-
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'' termine how many passengers in excess of ihe legal

'• number a jury might have found the captain to have

" taken on board, or what would have been the amount

" of the fine the court by the verdict of the jury would

• have been called on to impose.'

And this view seems to have been adopted by the

Supreme Court of the United States in ihe case United

States V. The Strathairly, 124 U. S., 580, where the

question came up under the same statute as incorporated

in the Revised Statutes. The Court there said:

'' Under the first count, that recovery must be limited

'• to the amount adjudged as a penalty against the master

" by way of fine upon the criminal information against

" him. The penalty recoverable against the vessel, and

'' which by Section 4^70 is made a lien upon it, is not an

" additional penalty, but is the same penalty by which

" §4253 is to be adjudged against the master himself in

" the criminal prosecution f<^r misdemeanor, and payment

" <jn the pan of either is satisfaction of lIh* wiioh,- liability.

" // IS the amount 0/ that fine so assessed that is made

" a Iten on the vessel. Under the st^cond count it does

'' not appear that any pr(j( eeding f(jr iIk; penalii<ts ihcnein

" sought to be recovered had been jjreviously laken

*' against the master, i he difficulty of further proceeding

" under that count, however, is ntmovJtd by a stipulation

*' between the parties contained in ilic kwokI." I I<mc

the Court sets ffjrih tiie stipulation.

Jt. seems <.lear that if, in ilie case last incntioncd,

neither tli<: amount ol iIm; line noi tin lidhilily 0/ ///i

master then ior , car) be said to legally <!xist iniiil |ii(li( iall)'

establisllcd by indie tincnl, conviction .nid s(*nl(tnce, and
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that, therefore, the same cannot become a Hen upon the

vessel, in the case at bar. where the same language is

used, the liabilit\' of the vessel to forfeiture by reason of

the acts of the master, prohibited in Section 2. cannot be

said to legally exist until it has been judicially established

that the master is guilty of the misdemeanor therein

described. It is true, that in one case it is a lien that

the law attempts to fasten upon the vessel, and in the

other case it is a forfeiture that the law attempts to fasten

on the vessel; but the mode prescribed for fastening each

is precisely the same, and. therefore, if the lien does not

attach until the mode prescribed by the statute has been

conformed to. then the forfeiture cannot attach.

IV.

The bond given on release of the vessel was a

substitute for the vessel.

The foregoing argument is based upon the assumption

that the seizure in Washington is a good, valid, subsist-

ing seizure, and we do not think that the Government will

attempt to controvert this assumption. That seizure has

never been abandoned; proceedings for condemnation

based thereon were instituted, and those proceedings have

never been dismissed. True, the vessel has not remained

in actual custody, but she was released upon security

given for her value, which security was carefully exam-

ined into by the Court, when the question ot the suffi-

ciency thereof was raised by an appeal from the appraise-

ment, and the Court thereafter entered an order reciting

that it was " fully satisfied as to the sufficiency of the

*' sureties upon said bond, and the said bond being in
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" accordance witli the law, ami the report of the ap-

'• praisers filed herein, and there being no objectior>

^' thereto," the said bond was approved. (Record, p.

I47-)

Whatever may be said of the conditions attaching to

the release of a vessel under the ordinary bond to the

Marshal or under an admiralty stipulation in an action to

enforce a lien, it cannot be contended that upon a bond

fo7' value in a case of forfeiture the bond does not become

a substitute for the vessel for all the purposes of the case

in which the bond is given.

Much has been said by the Government upon the

question as to whether the said vessel was taken by the

owners cum onere. The language of the Court below,

upon this subject, must appeal forcibly to every one's

sense of justice. Upon the Government's theory, " the

" United States may lie by through one proceeding until

'' the owner of a seized vessel gives a bond for her dis-

'' charge, and then start another like proceeding, to be

" followed by still another in a series of suits, as long

" as the owner may be encouraged to bail the ship from

" successive arrests." * * * >• Good faith will not

•' permit a party to be entrapped upon such an induce-

" ment into giving a bond, merely that a second seizure

" may be made as soon as the first is discharged."

(P- 63)

The language of Judge Livingston, in the '" Brig Little

Ann," heretofore referred to, though applied to a differ-

ent state of facts, is still instructive in this connection.

The question there was, whether the Government should

be permitted to seize a vessel in one jurisdiction and
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carry it to another j urisdiction for trial. The question

here is, whether the Government should be permitted to

seize a vessel in one jurisdiction and obtain a substitute

therefor, and then seize her in another jurisdiction for

the same offense. In the case alluded to the learned

Judge said that the construction that restricted the

Court to the single jurisdiction " is in conformity with

'* the spirit which appears to pervade the whole judicial

*' system of the United States." That ''
it was certainly

" fit and desirable thus to limit the jurisdiction of the

*' Court, in order to prevent the oppression, expense, and

" delay, which would be inevitable, if the party seizing

*' were at libert}' to carry the property to any part of the

** United States, however remote, to which caprice, or a

*' less pardonable motive, might prompt him."

And so here, the construction contended for by the

Government is not in conformity with the spirit of jus-

tice that pervades the judicial system of the United

States. (See R. S., §920.) The Government seized the

vessel, and the vessel, or its value, upon a sale thereof,

belonged, il condemned, to the Government. A bond

for that value was substituted. This bond neither ex-

tends, limits nor destroys the effect of that seizure. The

Government still holds the value of ihe vessel under that

seizure to answer the judgment of tiie Court for all acts

preceding it.

In the case of United States z\ Ames, 99 U. S., 36, 42,

the Court said that bail given in a seizure case is a pledge

or substitute for " the property as regards a// claims that

'' may be made against it by the promoter of the suit.''

That the bond, given in that case on the release of a cargo
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in a suit /;/ rem for its condemnation, " became the substi-

" tute for the property; and the remedy of the libelants^

" in case they prevailed in the suit in re^n for condem-

*' 7iation, was tra7isferred from the property to the bond

" or stipulation accepted by the court as a substitute for

" the property seized."

Tiie remedy of the libelant, in the case in Washing-

ton, was a condemnation for forfeiture and liens, incurred

by acts preceding the seizure. That remedy was trans-

ferred from the property to the bond. That being so,

the property, as to all claims for which the remedy could

be had against it in that suit, has been released.

Not only are the claims, set up in the second suit, cov-

ered by the seizure in the first, but all the counts set up

in the second libel can, by amendment, be set up in the

first. (Mariana Flora.; Sup. Ct. Ad. Rule, 24.) There-

fore, the remedy, for the matters therein alleged, is

obtainable by the United States against the vessel in that

first suit. If the remedy be so obtainable, it is, under

that decision, transferred from the vessel to the bond,

which is a substitute "for the property as regards all

^' claims that may be made against it by the promoter of

" the Stat." If so transferred, it would appear that, as

against the vessel, there no longer remained in the United

States a right ot seizure. This, as before mentioned^

deprives the District Court of Oregon of all jurisdiction.

We deem appellant's argument relative to the case of

The Langdon Cheeves, 2 Mason, 59, fully answered in

the opinion of the Court below, and therefore will not

enlarcje thereon. However, another and conclusive an-



Stmr. Haytian Rp:public, etc. 23

swer thereto appears in the fact, tliat the liens spoken of

by Judge Story in that case, as still attaching to the ves-

sel, do not arise from '' claims that may be made against

" the property by the promoter of the s?nt^" and there-

lore are not within the rule announced in U. S. v. Ames,

as among the claims that are " transferred from the prop-

*' erty to the bond." In the case at bar, however, the

facts are otherwise. The very case of a mortgage supposed

by the learned judge, shows that he had in mind the appli-

cation of the rule to a different state of facts. This also

appears from the case itself, for the rule is announced with

reference to a seaman's lien.

In view of the case of United States v. Ames, as well

as the evident justice of our position, it scarcely seems

necessary for us to enlarge upon this question.

Appellant has quoted, with apparent confidence, certain

sections from Benedict's Admiralty in support of his views

of this proposition, but we scarcely think that he can

call that authority in his favor, for he has failed to notice

the apparent, if not express, distinction made by that

learned author between a stipulation for value, in cases

of seizure, etc., and other bonds or stipulations in the

admiralty.

In Section 493 (2d Edition) the learned author speaks

of the different kinds of stipulations under the Roman

practice, and though he says this classification is obsolete,

he specifies the classes existing in the American admi-

ralty now, to be, " the stipulations for costs, for costs and

" damages, for value, to appear and abide the decree of

" the court, and pay the amount recovered." ''These."

he says, " vary slightly in their form, to adapt them to the
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*' various purposes to which they are applied in the origi-

" nal and appellate courts."

Thereafter in Section 497, when he speaks of a stipula-

tion of bail in a suit in rem, he says, '' that on such a dis-

" charge the owner takes the property cum onere^ and it

* remains in his hands, subject to all the liens which

" legally attach to it."

In the next section, however, he treats of " the stip-

" ulalation for valuey There, he says, " the suit is

'* brought, not to enforce a partial lien upon the property,

'" but to recover the property, or to sell the property, as

" in cases oi seizure, of licitation," etc. Concerning this

stipulation there is nowhere any suggestion that the prop-

erty is taken cum, onere. The only other section wherein

he suggests that the vessel is taken cum onere is section

447, where he again speaks of a vessel delivered on bail.

It is evident from the language of these several sections,

that the learned author had the distinction for which we

contend in mind.

2. But it has been urged that the bond in question is

not drawn in compliance with either Sections 941 or 938

of the Revised Statutes, and moreover, it is in fact no

bond at all. It is further urged that it cannot be treated

as an admiralty stipulation, because it contains no ex-

pressed agreement on the part of the stipulators that

"judgment may at once be taken against them."

(p. 49.) In view of the foregoing, appellant concludes

that the vessel may be treated as if she had escaped from

the officers in Seattle, or as if no libel had then been filed

against her.
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This position is, however, untenable, because the cause

\n which the bond was given is a proceeding m rem in

admiralty, and, under the laws governing such proceeding,

the bond in question is good as an admiralty stipulation,

and may, according to the course of proceedings in admi-

ralty, be summarily enforced against the sureties thereon.

This arises from the general admiralty jurisdiction of the

Court and independently of any statutes. The question

is so well settled upon authority that we do not deem

it necessary to do more than refer the Court to the

cases

:

The Alligator, i Gall., 145, 147.

The Octavia, i Mason, 149.

United States v. Ames, 99 U. S., 35.

McClellan v. United States, i Gall, 227.

The Brig Struggle, i Gall, 475.

United States v-. Four Part Pieces Woolen Cloth,

I Paine, 438.

The alleged imperfection in the bond, to which atten-

tion is called in the brief (p. 48), is within the same rea-

soning. Moreover, it clearly appears from the bond that

the obligors had bound themselves, in the sum of thirty

thousand dollars, to pay, in case of forfeiture, at least the

appraised value of the vessel. The contracting part of

the obligation is contained in the first paragraph of the

bond (p. 144). The final condition of the obligation is,

in effect, to abide the decree of the Court:— if it pass in

favor of the claimants '" the obligation to be void, other-

zvise to 7'eniain i)i full foi'ce and effect
!'

in case of forfeiture, the decree of the Court must nec-

essarily be for the appraised value ot the vessel This



raiae appears in iix recital of the booH. It appearing

a|jOO the fece of the bond, that is the intention of the

parties to be botiod for the appraised value of the vessel,

incase the judgrnent shall be for coiKiemnation, the Court

wimiUL, eren in a common law bond, ^ve eftect to this

ffUernkxi. nacwnbistsjviinrf it is not within the strict letter

of the bond. As was said by Chief Justice Marshal, in

the case of OxAe t'. Graham's Adm., 3 Cranch. 235:

^ Ther^ <r^ many cases on the construction of bonds,

•* where the letter r/ the condition has been departed

' from, to carry into eftect the intention of the paaies."

3, Even if the bond lie. in every sense, void and can-

not be enforced, either as a Vx^nd or an admiralty

**,:-. -'^ition. the District 0>urt '.rf Washington does not

k/ve jiirisdiction, but a redelivery of the property to that

Cotjrt may be enforced by attachment. As was said

hv ] .':;/e St^/ry, in the case r/ Ilv; Brig Struggle, aVx>ve

.' */ '

'if tf>e r/aji ir/e not rightfully taken, they " [the claimants]

*• have the cust^xly of the i/rt/j/tny <rt its proceeds, as

** n^tf^- ^'-^^ -Kolders k/T the Court; and I should have

*' Jittle / in *:nU/ran^^, by attachment, a rcwlelivery

" of the *amc »o tf>e Court."

See alv^ U. S. z/. VVrx.>len CU/th, 1 Paine, 438.

4, We do not de« m ti*e quei»tu.rfi of tfje sufficiency of

the fx/nd. given in tiie l}i%trtct Court of Washington, as

open in t)»e ^-ase at f.»ar.

The taking of tf>e lx.rnd and Mivf.ry of tl>e pro|.»eriy

Ix^ng, un^ier the decisi<x)s atn^ve cited, within the di)>cre-

tion o< the Court, and th»c (^ourt liaviug accepted tf)e
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same and entered v\n orvier approving^ it. as "being^in

accordance with the law" ^^- 14-V the question is r(ry

ii^jMtiua/tt ai>d cannot be c\>llarerally im|uired into.

\ .

The Liens.

There are still Rirther ^.ietenses that may be nr^i^l tv>

these alleged liens. Xot only ^.i") are they incliKievi

Nvithin the argument concerning the exclusiv-^ jurisviiciion

of the District Cc»urt of Washington, made under the first

head of our brief, and {f») met by the argument of the

learned jmlgx^ l^low. that they are inclnvled within the

greater title of forfeiture and ^^r") that they are transferrevi

from the proj^rtx 10 the bond giv^en for th^ release

thereof, but tho) are subject u^ at least two titriher objec-

tions: pV tku they are not liens at all. and (i\ if they

be liens, the Governm< nt has no right of action .igxiinsi

the vessel theretor. until they have been ascertained by

indictment and oi^nviciion ot tht^ master

I . The\ are not liens at all.

This conclusion is rcwched lron> iwm so|\\raie and inde-

jHMident causes.

.?. ri\t^ right tv> piococvl against the vessel for the

ponaltic\s in viuestion. is conferred by v'>ection ^vX'^S ot the

Rovisied Statuti s, which is as follo\\*s:

" W hriu \tM .1 xossel.or the owucm im n^aster of a veS'

" sol, has Ihvvmuc subject tv^ a penalty Km' a violation of

'* the revenue laws ot the I 'nited States, such vessel shall

*" be holden Km the payment of such penalty, and may be

'• seized and proceeded against sun'M\urily by liK^l to tx>

** ixn'er such ptMi.ihv."
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It will be observed that this section does not use the

word "lien." It simply says that the vessel '' shall be

" holden for the payment of such penalty."

The word "lien," in law, has a well-defined technical

meaning, and it is to be presumed that, if the legislature

had intended to confer the particular right described by

the word ' lien," it would, in view of its well-known legal,

technical meaning, have used that word to describe that

particular right, and not have used a phrase which is not

only longer, but of doubtful meaning. It will also be

observed that, in other provisions of the Revised Stat-

utes, where the right of lien is intended to be conferred,

the lepfislature does use that word, and that word alone.

This will be apparent upon examination of the revenue

laws, and commerce and navigation laws. In this

connection, we call attention to Sections 3186, 3251 and

3309, R. S., relating to internal revenue, and particularly

to Sections 4270 and 4469, relating to commerce and

navigation. Section 4270 is as follows:

" The amount of the several penalties imposed by the

" foregoing provisions regulating the carriage of pas-

" sengers in merchant vessels shall be liens on the ves-

" sel violating those provisions, and such vessel shall be

•' libeled therefor in any circuit or district court of the

" United States where such vessel shall arrive."

Section 4469 reads

:

" The penalties imposed by Sections 4465 and 446S,

" shall be a lien upon the vessel in each case," etc.

It is thus apparent that in Section 3088, Congress has

used language different from what it has used in any

other section. Not onl)- this, but it also appears that
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under that section the vessel, in order to be so holden,

must first be seized and proceeded against. This provis-

ion for a seizure does not appear in any of the other sec-

tions where the lien eo nomine is given. This fact is

important, and, in our view, conclusive that Congress did

not intend, under that section, to confer a lien. If it had

conferred a lien, the provision concerning seizures would

have been unnecessary. As we have seen, the purpose

of a seizure is to confer jurisdiction upon the Court.

Where, however, a maritime lien exists, the Court ac-

quires jurisdiction by virtue of its own process, and not

by virtue of an executive seizure. When, therefore,

Congress provided for a seizure, it must have been a

case where the Court could not obtain jurisdiction by

its own process, and hence a case wherein there is no

lien.

It will not do to argue that the executive seizures are

not usual except in cases of forfeiture, and that, therefore,

the seizure mentioned in the statute must mean some

other seizure, as, for instance, by the Marshal under pro-

cess of the Court. A seizure by the Marshal is one of

the inherent powers of the Court, and the order therefor

is found in its own process. So well is this understood,

that nowhere, in the Revised Statutes, is seizure by the

Marshal under process of the Court expressly provided for.

It will also be observed that the language in the statute is

" seized and proceeded against summarily by libel." The

seizure must therefore precede the libel. But seizures by

the Marshal are founded on the libel, and can only be

made «//.?;' libel and process issued thereon. The fact that

seizures to enforce penalties are not common, does not
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prohibit the legislature from prescribing such a seizure, as

a pre-requisire to jurisdiction in such causes, if it shall see

fit. The same power that creates the penalty, can pre-

scribe any mode it may choose for the collection thereof.

The language, " holden for the payment thereof," is

used in the same sense as when, in law, we say that an

endorser is held for the payment of a note, or a surety is

held for payment on the default of his principal, in

neither of which cases does the language import a lien.

We do not disguise the fact, that upon this point

there are conflicting authorities. We have not reviewed

them, because of the exceedingly limited time at our dis-

posal under the peculiar circumstances that have brought

this case before the Court. Suffice it to say, that, in our

opinion, those authorities opposed to the proposition, are

not founded on reason and do not meet the matters

herein set forth.

b. By an examination of the libel and supplementary

libel, it will be found that every one of the so-called liens,

except the one mentioned in the third count of the orig-

inal libel in Oregon, are based upon an alleged violation,

among others, of sections 2867, 2871, 2872, 2873 and

2874 of the Revised Statutes. It will further be noticed

that, in the count in the original libel, (p. 12) these facts

are set up as a lien upon the vessel, and. in the supple-

mentary libel, (pp. 23 and 26, 29 and 30, 32 and 32, 35 and

36) the same facts are set up as for a double remedy of a

lien and forfeiture.

Our contention is that, under the provisions of sections

2867, 2871, 2872, 2873 and 2874, no lien whatever accrues
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against the vessel, and this regardless of the construction

that may be placed upon section 3088.

It will be observed that section 2873 provides for a

penalty against the master /^r unlading a z-essel contrary

to section 2872. Section 2874 provides for a forfeiture

of the vessel for the same act. Section 3088, which it

is alleged makes the penalties a lien upon the vessel, is a

general section, not specifically pointed to any particular

offense, but is applicable generally to penalties for a vio-

lation of the revenue laws. But the provisions of sec-

tions 2874 and 3088, when applied to the same act, are

inconsistent. They cannot both be enforced for the same

act. When the pen ilty for four hundred dollars has been

incurred, the vessel has, by the very act which created

the penalty, become forfeited, and it is clear that the

Government cannot, at the same time and for the same

act, hold the unqualified title of ihe vessel by reason of

forfeiture and ihe lesser interest of a lien. Such a state

of afYairs is in its very nature impossible. Under these

circumstances, which of the two punishments is to pre-

vail: the one which is provided for in the general way

for a large number of acts, or the one which is provided

for specifically for that particular act ? Unquestionably

the latier. Therefore, when the master has committed

the act which subjected him to the penalty of four hun-

dred dollars, he, by that act, subjected the vessel to for-

feiture under section 2874; for it will be noticed that, in

every one of the counts, the value of the merchandise

landed is alleged to be largely in excess of the sum of

four hundred dollars. We therefore say that, under each

of those counts, no lien whatsoever can be alleged for a
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violation of the provisions of section 2872, but only

a forfeiture. 1 he facts necessary to prove the h'en estab-

lish the forfeiture.

2, If thev be hens, the United States has no right of

action, therefore, until they have been ascertained by

indictment and conviction of the master.

This proposition is covered by the language already

quoted (Art. Ill above) from the cases of the United States

V. The Ethan Allan and the U. S. v. Steamship Strathairly,

The proposition does not require argument, because an

examination of the sections (2867, 2809 and 2873) of

the Revised Statutes enacting the penalties, in connec-

tion with the decisions mentioned, is all that is necessary.

Plea in Abatement.

I. Even if the exceptions, in the case at bar, be a

plea in abatement, in the sense contended for by appel-

lant, it was a proper and competent plea in the prem-

ises. In the case oi Gelston v. Hoyt, a similar question

arose as between the District Court and the State

Court. In that case a vessel had been seized for a for-

feiture by the Collector of the Port of New York, and

upon trial in the District Court, the vessel was acquitted.

The owner, thereafter, brought action of trespass against

the Collector, in the State Court, and in defense the Col-

lector set up the facts constituting the alleged forfeiture.

The question arose as to whether or not the State

Court had jurisdiction to pass upon the defense so set up.

Judge Story said that the defense attempted to draw, ta

the cognizance of the State Court, a question of forfeiture,.
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under the laws of the United States, of which the Federal

Courts have, by tlie Constitution and laws of the United

States, an exclusive jurisdiction, and that the suit in the

District Court for a forfeiture should have been pleaded

in abatement; that such jDlea would be good, because

that fact would establish that no i^ood cause of action then

existed. (3 Wheat.. 314, 328.)

The application of that case to the one at bar is per-

fect, for, in the case at bar. the action in the District

Court of Oregon attempts to draw, to the cognizance of

that Court, an action of forfeiture under the laws of the

United States, of which the District Court of Washing-

ton has, by the laws of the land, an exclusive jurisdic-

tion.

2, We have adopted the term " plea in abatement," in

the foregoing argument, because it is used by appellee.

The exceptions in the case at bar are not, strictly, a plea

in abatement, though they have some of the qualities of

such a plea. It is a plea even broader and more far-

reaching than that mentioned in Gelston v. Hoyt, which

was a common law action. In the case at bar the plea

goes to tlie very foundation of the case, to wit, the juris-

diction of the Court as to the whole subject-matter of the

suit, and is in the nature of a plea in bar.

In the admiralty, this distinction is observed in the

names of the pleas, where, if the plea set up matter in

abatement merely, it is called a '"dilatory exception;"

if it set up matter in bar it is called ''a peremptory ex-

ception." (Ben. Ad., §468.)

The plea in the case at bar is a '' peremptory excep-

tion."
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It is suggested, at tlie beginning of the appellee's argu-

ment (p. 34) thai the matter in issue cannot be presented

by exce[)tions. We do not deem the question debatable.

Any '"fact on which the defendant chooses to rely as a

bar to libellant's demand " may be set up by exception,

though it may not !)e the best practice. Hen. Ad.. §;^68,

§468.

Moreover, if the Court find merit in the substance of

the plea, we do not think the plea will be disregarded

because, in mere matter of form, it does not come within

the technical rules of law. Such is not the mode of pro-

ceeding in the admiralty.

We respectfully submit, that the decree of the District

Court should be affirmed.

ANDROS & FRANK,
Proctors for Appellee.


